STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

SHERATON BAL HARBOUR
ASSQOCI ATES, LTD.,
Petitioner,
Case No. 04-2241
VS.

DEPARTMENT OF REVENUE,

Respondent .

N N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to an agreenent of the parties and to the order
entered by the undersigned on August 27, 2004, the parties
stipulated to all relevant facts and agreed to the adm ssion
into evidence of 14 sequentially nunbered exhibits.
Consequently, no evidentiary hearing was held in this matter.
Claude B. Arrington, a duly-designated Adm nistrative Law Judge
of the Division of Adm nistrative Hearings, presided over this
pr oceedi ng.

APPEARANCES

For Petitioner: Joseph C. Mdffa, Esquire
Law O fices of Moffa & Gainor, P.A
One Financial Plaza, Suite 2202
100 Sout heast Third Avenue
Fort Lauderdale, Florida 33394

For Respondent: Martha F. Barrera, Esquire
O fice of the Attorney Ceneral
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050



STATEMENT OF THE | SSUE

Whet her Petitioner is entitled to a refund for sal es taxes
paid by Petitioner to Respondent on val et parking transactions
for the period May 1, 1997 through April 30, 2002.

PRELI M NARY STATEMENT

The Fi ndings of Fact set forth in this Recommended Order
are taken fromthe Stipulation of Facts submtted by the
parties. The Petitioner will be referred to as the Sheraton and
Respondent will be referred to as the Departnent.

Since there was no final hearing, there is no transcript of
the proceeding. Each party filed a Proposed Reconmended Order,
whi ch has been dul y-considered by the undersigned in the
preparation of this Recommended Order.

FI NDI NGS OF FACT

1. The Departnent is the agency of the State of Florida
charged with inplenenting the state tax statutes.

2. The Sheraton operates a full service hotel, the
Sheraton Bal Harbour, |ocated at 9701 Collins Avenue, Bal
Har bour, Fl ori da.

3. The Sheraton is licensed as a hotel under the
provi sions of Chapter 509, Florida Statutes (2004). The
Sheraton’s principal business is providing |odging, food, and

ot her services to the guests of its hotel



4. The Sheraton provides valet parking to its hotel guests
and visitors. Upon arrival at the Sheraton, a guest or visitor
arriving by notor vehicle provides his or her vehicle and the
vehicl e keys to the parking attendant. The parking staff
provides the guest or visitor with a valet parking ticket. The
par ki ng attendant collects the val et parking fee upon departure
or charges it to the guest room

5. The Sheraton’s parking is located in a building on the
Sheraton’s grounds that is secure. No hotel guests, visitors,
or nmenbers of the general public are allowed in the parking
bui | di ng.

6. No guest or visitor to the Sheraton can park his or her
vehicl e on the Sheraton’s grounds w thout using the val et
parking. There are no self-parking spaces on the Sheraton’s
gr ounds.

7. No nenber of the valet parking staff and no menber of
the hotel staff is authorized to use a guest’s or visitor’s
vehicle for any activity other than to park and return the
vehicle to the guest or visitor at his or her request.

8. There is no tinme when the vehicle would not be
delivered to the guest or visitor upon request. The Sheraton’s
guest or visitor may request his or her autonobile at any tine

and it is delivered.?



9. The Sheraton’s guest may go in and out and request the
vehicle several tinmes a day or night without a separate charge.
(This may not apply to a visitor to the Sheraton.)

10. There are not very many public overnight parking spots
near the Sheraton.

11. The Bal Harbour Shops? are |ocated across the street
fromthe Sheraton. The Bal Harbour Shops has its own paid self-
par ki ng and val et parking services available. The Sheraton, on
a regular basis, utilizes the Bal Harbour Shops’ parking spaces
for its valet parking when there is overflow fromthe parking
available on its prem ses. The Sheraton pays a per space charge
to the Bal Harbour Shops for these parking spaces, and sal es tax
is included in this charge.

12. The Sheraton’s fee for valet parking services is a
flat fee and does not identify a separate charge for val et
services, for a parking space, or for sales tax.

13. The Sheraton advises its guests and visitors that it
is not responsible for danmages to the vehicle parked by the
val et parking except through its staff’s negligence. The
Sherat on does pay on a regular basis for fixing cars that are
damaged while in its possession.

14. The Sheraton’s val et parking ticket and signs posted
at its entrance contain terns and conditions for the val et

par ki ng, which include the follow ng:



Vehicle is accepted for parking only. W
(Sheraton) assune no liability for fire,
theft, vandalism flood, or damage in any
case except through our own negligence. W
are not bail ees and are not responsible for
| oss or damage of any article left in
vehicle including but not limted to radar
detectors, cellular phones, noney, etc. The
owner of the vehicle acknow edges that he is
in constructive possession and contr ol
thereof at all times. . . .[9
15. No notification was made by the Sheraton to its guests
or visitors regarding any sales tax on val et parking during the
period at issue in this proceeding. Through internal accounting
records, the Sheraton allocated a portion of the parking fees
collected to sales tax and remtted that anmount to the
Departnment. Sales tax was not stated on any invoice nor did the
Sheraton’s val et parking signs posted at the hotel’s entrance
mention sales tax. During the period from My 1, 1997 through
April 30, 2002, the valet parking charges ranged from$12.00 to
$18. 00 per day for overnight val et parking.
16. On a nonthly basis, during the refund period from
May 1, 1997 through April 30, 2002, the Sheraton paid to the
Depart nent sal es taxes on valet parking in the total anount of
$329, 497. 20.
17. On or about July 9, 2002, % the Sheraton applied to the
Departnment for a refund in the anount of $329,497.20 for the

sales taxes it paid during the refund period.



18. On June 11, 2003, the Departnment denied the refund
request.

19. On August 4, 2003, the Sheraton filed a protest with
t he Departnent.

20. On April 27, 2004, the Departnent issued a Notice of
Deci si on sustaining the denial of the refund.

21. The Sheraton thereafter tinely filed the Petition for
Adm nistrative Hearing which initiated this proceedi ng.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

23. If the Sheraton’s val et parking transacti ons are non-
t axabl e transacti ons, the Sheraton would be entitled to a refund
of the sumit paid to the Departnment pursuant to Section
215.26(1), Florida Statutes, which provides, in pertinent part,
as follows:

(1) The Chief Financial Oficer may
refund to the person who paid same, or his
or her heirs, personal representatives, or

assigns, any noneys paid into the State
Treasury which constitute:

(a) An overpaynment of any tax, |icense,
or account due;
(b) A paynent where no tax, license, or

account is due; and
(c) Any paynment made into the State
Treasury in error



24. The Sheraton, as the applicant asserting its
entitlenent to the subject refund, has the burden of proving by
a preponderance of the evidence its entitlenent thereto. See

Fl ori da Departnent of Transportation v. J.WC. Co., Inc., 396

So. 2d 778 (Fla. 1st DCA 1981) and Balino v. Dep’'t of Health and

Rehabilitative Services, 346 So. 2d 349 (Fla. 1st DCA 1977).

25. Section 212.03(6), Florida Statutes, provides, in
rel evant part, as follows:

(6) It is the legislative intent that
every person is engaging in a taxable
privilege who | eases or rents parking or
st orage spaces for notor vehicles in parking
lots or garages. . . . For the exercise of
this privilege, a tax is hereby |evied at
the rate of 6 percent on the total rental
char ged.

26. There are two separate aspects of the Sheraton’s val et
parki ng transaction: the service aspect and the parking aspect.?
During the period at issue in this proceeding, the two aspects
of the Sheraton’s val et parking transaction were inextricably
intertwined. One aspect of the transaction could not be
acconpl i shed wi thout the other. A hotel guest or visitor
desiring to park his or her vehicle had no choice but to use
Sheraton’ s val et parking because there was no sel f - parking
avai l able. The guest or visitor was charged one fee for the

val et parking transaction, so there was no separate statenent of

the fee for the service aspect of the transaction fromthe fee



for the parking aspect of the transaction.® Consequently, the
entire fee charged by the Sheraton for a val et parking
transacti on was taxabl e pursuant to Section 231.03(6).’

27. The Sheraton al so argues that the val et parking
transaction is a non-taxable bailnent, within the neaning of
Fl ori da Adm nistrative Code Rule 12A 1.070(22), which provides,
in relevant part, as follows:

(22) (a) Wen tangi bl e personal property
is left upon another’s prem ses under a
contract of bailnment, the bailee is not
exercising a privilege taxable under the
provi sions of Section 212.031, F.S.,
relating to | eases, licenses, or rentals of
real property.

(b) A bailnment is a contractua
agreenment, oral or witten, whereby a person
(the bailor) delivers tangi bl e persona
property to another (the bailee) and the
bailor for the duration of the relationship
relinqui shes his exclusive possession,
control, and dom ni on over the property, so
that the bail ee can exclude, within the
l[imts of the agreenent, the possession of
the property to all others. |If there is no
such delivery and relinqui shnment of
excl usi ve possession, and the owner’s
control and dom nion over the property is
not dependent upon the cooperation of the
person on whose prem ses the property is
left, and his access thereto is in no w se
subject to the latter’s control, it wll
generally be held that such person is a
tenant, | essee, or licensee of the space
upon the prem ses where the property is
left.

* * *

(d) A lease, license, or bailnent is
i ndi cative of a contractual relationshinp,
and the terns are not nmutually exclusive.



What ever | abel is attached to a contract, in
determ ni ng whether a transaction is a
bail ment or a |lease or a |icense,
consideration will be given to the
mani fested intention of the parties to which
rel ati onshi p has been creat ed.

(e) In the absence of an express
contract, the creation of a bail nent
requi res that possession and control pass
fromthe bailor and the bail ee; there nust
be full transfer, actual or constructive, so
as to exclude the property fromthe
possessi on of the owner and all other
persons and give the bail ee sole custody and
control for the tinme being.

28. The val et parking transaction is not a bail nent
because the hotel guest or visitor has the right to demand
possession of his or her vehicle at any tinme and because the
Sheraton did not intend to create a bailnment relationship as
evi denced by the follow ng statenents on the val et parking
ticket and signs: “we [the Sheraton] are not bailees” and “[t]he
owner of the vehicle acknowl edges that he is in constructive
possession and control thereof at all tines.”

29. Moreover, while Rule 12A-1.070(22)(a) exenpts any
transaction that neets the definition of a bailnment fromtaxes
i nposed by Section 231.031, the rule relied upon by the Sheraton
does not apply to the subject tax on the rental or |ease of
par ki ng spaces, which is inmposed pursuant to Section 231.03(6).
Section 212.031 inposes a general tax on the | ease or rental of

real property, but the provisions of Section 212.031(1)(a)3

clearly and unequivocal ly provide that the provisions of Section



212.031 do not apply to the tax on the rental or |ease of
par ki ng spaces i nposed pursuant to Section 231.03(6).

30. The Departnent’s construction of the taxing statutes
pertaining to | eased or rented parking spaces is | ong-standi ng
Dealing with facts simlar to the ones at issue in this
proceedi ng, the Departnent stated it’s position in Technical
Assi stance Advi senment 98A-033 that a condom nium s charge for
val et parking is a taxable transaction pursuant to Section
312.03(6), Florida Statutes (1998), where the visitor or guest
is required to use unassigned parking space and val et service.
The Department’s |long-standing interpretation of a statute it is
required to admnister is entitled to deference and shoul d be
sustained if that interpretation is a permssible

interpretation. See Smith v. Crawford, 645 So. 2d 513 (Fla. 1st

DCA 1991); D Alto v. State, Dept. of Environnental Protection,

860 So. 2d 1003 (Fla. 1st DCA 2003); Bd. of Podiatric Mdicine

v. Florida Medical Ass’'n, 779 So. 2d 658 (Fla. 1st DCA 2001);

and Ofice of Fire Code Oficial of Collier County Fire Control

and Rescue District v. Florida Dept. of Financial Services, 869

So. 2d 1233 (Fla. 2nd DCA 2003). The Departnent established in
this proceeding that its interpretation was not only a
perm ssi bl e construction of the relevant statutes and rule, its

construction is the proper construction.

10



31. The Sheraton has failed to neet its burden of proving
its entitlenment to the subject refund.

RECOMVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usions of
Law, it is RECOWENDED that the Departnent enter a final order
denying the subject application for a refund.

DONE AND ENTERED this 4th day of October, 2004, in

Tal | ahassee, Leon County, Florida.

(i i

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wth the Aerk of the
Di vision of Adm nistrative Hearings
this 4th day of Cctober, 2004.

ENDNOTES
" The second sentence, which is redundant of the first, is
included only as part of the parties’ stipulation.

2/ The Bal Harbour Shops is a shopping nall
3 The quoted terms pertinent to valet parking are included on
the parking ticket and on the signs posted at the Sheraton’s
entrance, which are included anong the stipul ated exhibits.
This | anguage is not a separately stipulated fact.
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4 The Stipulation of Facts submitted by the parties has the

incorrect date of July 9, 2003. Joint Exhibit 7 reflects that
the correct date is July 9, 2002.

 In reaching this conclusion, the undersigned has considered
the Sheraton’s contention that valet parking is essentially a
non-taxabl e service that should not be divided into discrete

el enents. The concl usion reached is the view espoused by the
Departnent, which the undersigned finds to be better-reasoned
than the Sheraton’s argunent and nore consistent w th anal ogous
statenents of agency policy.

®  The undersigned rejects as being unpersuasive the Sheraton's
argunent that it did not rent parking places to guests within

t he neani ng of Section 231.30(6). Wether a vehicle is parked
in a space by a valet driver or by the owner of the vehicle, the
fact remains that a portion of the val et parking transaction
included a fee for the |l ease or rental of a parking space within
t he neani ng of Section 212.03(6). Had the Sheraton structured
its valet parking transaction differently, it is possible that

t he service aspect of the transaction woul d not have been

t axabl e.

" See AT&T v. Florida Dep’t of Revenue, 764 So 3d 665 (Fla 1st
DCA 2000), review denied, 804 So. 2d 328 (Fla. 2001), which
pertains to an anal ogous cal cul ation of a “sales price” and

Fl orida Adm nistrative Code Rule 12A 1.070(22), which provides,
in relevant part, as foll ows:

(10) \When the owner of a business, or the
operator of a business who is a | essee or
i censee, provides floor space to any
person, and in addition thereto and in
connection therewith al so provides certain
services to such person . . . and where the
charges for such services are not separately
stated in the agreenent and on the invoices
or other billings, the total consideration
pai d under the agreenent is taxable.
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COPI ES FURNI SHED

Joseph C. Moffa, Esquire
Law O fices of Moffa & Gainor, P.A.
One Financial Plaza, Suite 2202
100 Sout heast Third Avenue

Fort Lauderdale, Florida 33394

Martha F. Barrera, Esquire
Ofice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Bruce Hof f mann, General Counsel
Depart nent of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100

Janmes Zingal e, Executive Director
Depart nent of Revenue

104 Carlton Buil ding

Tal | ahassee, Florida 32399-0100

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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